
Issues raised by the Committee about last year’s report 
   

 The Committee noted a previous Scottish Government intention to adopt, 
across wider public bodies, the NHSScotland approach to the use of 
confidentiality clauses i.e. a presumption against the use of such clauses 
unless “there were clear and transparent reasons for their inclusion” Despite 
this, the use of confidentiality clauses by “SG and public bodies” increased 
from 21 to 36 between 2014/15 and 2015/16. Please explain why this was the 
case and what further action the Scottish Government intends to take to 
reverse this trend. 

 In general, the second Scottish Government report, covering the period April 
2015 to March 2016, showed a rise in: the number of settlement agreements; 
the number of bodies using them and their cost; and, the cost of the ‘non-
contractual element’. The Committee appreciates that some of the numbers 
involved may be quite small, but would welcome an explanation from the 
Scottish Government as to whether it could take any measures to reverse 
these trends.  

 Finally, the Committee would find it helpful if trend data were provided in 
future reports on the number of settlement agreements 

  
The Scottish Government’s response to the above points 
  
In preparing this year’s report we considered the comments of the committee which 
you had shared for information on last year’s report, and these are addressed in the 
report as follows.  
  
Trend Reporting re: settlement data and confidentiality 
  
While the committee had drawn attention to an increase in the number of settlements 
and cost, and the number of confidentiality clauses between 2014/15 and 15/16, the 
number of agreements, average cost and use of confidentiality clauses has reduced 
in this year’s report – 2016/17. In general terms a reduction in disputes between 
employees and employers, could be seen as positive. However, given employment 
disputes are fact and case specific we are not, nor could we, seek to enforce a 
downward trend in the number and cost of settlements in any given year. Para 23 of 
the report addresses this issue:  
“Employment disputes are fact and case specific, and the number of settlements 
(and overall cost) reported in a given year will fluctuate relative to the number of 
employment disputes in that year across the range of bodies. The objective here is 
to ensure that business cases for settlement are scrutinised effectively and that 
robust controls are in place rather than to bear down on the number of cases. The 
business case process aims to ensure that these are the best value conclusions to 
disputes. While the number of cases this year has decreased we would not draw 
inference from this fact or assume that it will, or should, continue in future years.”  
  
Status of Report and Role of Scottish Ministers regarding Settlements:  
  
The report includes clearer information as to the role of Scottish Ministers in the 
settlement process: 
  



“The SG role in the process (as set out in the SPFM) is one of consultation, advice 
and reporting. The SPFM supporting guidance on Settlement Agreements clearly 
states that the final decision as to whether to enter into a Settlement Agreement will 
rest with the Accountable Officer for the public body.”   
  
As you’ll note, there is no statutory duty to provide a formal report in relation to 
settlements. Provision of the report data fulfils a commitment made by the 
Permanent Secretary in 2014. Since then, we have put in place robust mechanisms 
to collect and scrutinise data on settlements which did not exist previously in one 
consistent form and which the committee noted in its legacy report as being a helpful 
improvement to process.  
  
SG’s role is one of scrutiny, to ensure that the reason for settlement (and where 
appropriate, use of confidentiality clause) is narrated in a business case which is 
scrutinised.  
  
You’ll note that the report references the recent consultation which Scottish Ministers 
led on whether to legislate for a cap and clawback on severance arrangements and 
reduce the terms of exit payments,  which is due to publish in the autumn. As a 
consequence of this wider consultation on severance (which extends to all forms of 
redundancy including voluntary severance and early retirement), there may be 
changes to the settlement process and we will update the committee accordingly.  
  


